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ANTITRUST AGENCIES: DEPARTMENT OF JUS-
TICE ANTITRUST DIVISION AND FEDERAL
TRADE COMMISSION BUREAU OF COMPETI-
TION

TUESDAY, SEPTEMBER 25, 2007

HOUSE OF REPRESENTATIVES,
TASK FORCE ON ANTITRUST
AND COMPETITION POLICY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 1:15 p.m., in room
2141, Rayburn House Office Building, the Honorable Zoe Lofgren
(acting Chair of the Task Force) presiding.

Present: Representatives Lofgren, Cohen, Sutton, Chabot, Keller,
Lungren, Cannon, Issa, Smith, and Pence.

Staff present: Stacey Dansky, Majority Counsel; Stewart Jeffries,
Minority Counsel; Ted Kalo, General Counsel-Deputy Staff Direc-
tor; Sean McLaughlin, Minority General Counsel; Teresa Vest, Ma-
jority Chief Clerk.

Ms. LOFGREN. [Presiding.] Good afternoon. The hearing will come
to order. And the Chair is authorized to call a recess at any time.
In the absence of our Chairman, Mr. Conyers, who is temporarily
detained at a meeting, I will invite our Ranking Member to make
his opening statements in hopes that Mr. Conyers will be here soon
to give his.

Mr. KELLER. Well, thank you, Madam Chairwoman, for initiating
and convening this important hearing of the Task Force on Anti-
trust and Competition Policy. And I want to especially thank our
witnesses, Mr. Barnett and Ms. Majoras for being here today.

Antitrust law affects nearly every industry. So far this Antitrust
Task Force has held important hearings on the proposed XM-Sirius
Satellite Radio merger and the somewhat controversial issue of
credit card interchange fees.

Previously the Judiciary Committee has held hearings on tele-
communications, sports, oil and gas, utilities, ocean shipping, air-
lines, agriculture, and financial services related to antitrust issues.
Given the impact of antitrust law on the American economy, it is
vital that we examine how well these laws are working, particu-
larly in light of the innovation that today’s high-tech economy has
brought. Today’s hearing gives us the opportunity to see how those
laws are being enforced and whether there are any areas where
congressional intervention would be appropriate.
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From their written testimony, it appears that last year the Anti-
trust Division of the Department of Justice and the Federal Trade
Commission have both been very active. These two agencies have
been involved in enforcement actions in the real estate, oil and gas,
health care, airline and telecommunications fields, just to name a
few. Both agencies have filed amicus briefs in numerous cases be-
fore the U.S. Supreme Court in what has been one of the most ac-
tive periods of antitrust jurisprudence in years.

The antitrust agencies are also in the best position to assess re-
cent trends in international antitrust enforcement such as the Eu-
ropean Union’s recent decision in the Microsoft case and to provide
Congress with guidance on how best to promote comity between the
multiple antitrust enforcement agencies around the world. Because
of their activities, DOJ and FTC can also serve as a guide for this
task force as it considers future hearings.

For instance, I understand that the FTC has particular interest
in legislation that would make certain types of settlements in phar-
maceutical patent litigation illegal. I am very interested to hear
their views on this topic and perhaps possibly holding hearings on
this issue in the future if needed.

Again, I want to thank the witnesses very much for being here
today. And I look forward to hearing your testimony later.

And, Madam Chairman, at this point I will yield back the bal-
ance of my time.

Ms. LOFGREN. Thank you.

Mr. Smith, if you wanted to put your opening statement in the
record or

Mr. SMITH. Yes, Madam Chair. I ask unanimous consent to have
my opening statement made a part of the record. Thank you.

Ms. LOFGREN. So ordered.

[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF THE HONORABLE LAMAR SMITH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, COMMITTEE ON THE
JUDICIARY

Mr. Chairman, thank you for convening this first hearing of the Task Force on
Antitrust and Competition Policy.

Vigorous, unimpeded competition sustains our economy and keeps it strong. It
leads to innovative products that better our lives and keep prices low. The Judiciary
Committee has a long history of oversight to ensure that American markets retain
healthy competition.

At the heart of that competition is the Sherman Act, which the Supreme Court
has dubbed the “Magna Carta of free enterprise.” Sections 1 and 2 of the Act, which
Congress passed in 1890, are deceptively simple; each is only one sentence long.

However, those two sentences have come to regulate all manner of business deal-
ings in this country, including who a company can—and must—deal with, how it
prices its goods, and whether it can merge with a rival company.

The antitrust laws are unique in American legal culture in that they are enforced
by two federal agencies, the Department of Justice and the Federal Trade Commis-
sion. In addition, each state’s attorney general can bring suit under both federal and
state antitrust laws.

The antitrust laws can be enforced both criminally and civilly. Private citizens can
also bring suit to recover damages and enjoin anticompetitive business practices.

Antitrust enforcement has also expanded beyond America’s borders. When the
United States passed the Sherman Act over 100 years ago, it was alone in the
world. Today over 100 countries have some sort of competition law, and more are
considering them.

In fact, China is currently debating its own antitrust laws, despite being a coun-
try that does not necessarily share America’s fundamental economic principles.
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Today’s hearing gives us the opportunity to see how the two antitrust agencies
are faring in enforcing the law. On the one hand, I am heartened by the recent an-
nouncement that British Airways and Korean Air Lines have agreed to pay criminal
fines of $300 million each for their part in a price fixing scandal.

Similarly, I am pleased to see that the FTC, after studying the broadband indus-
try, has found that there is healthy competition in that sector. DOJ, too, has found
that competition in that industry is robust and the so-called “problem” that net neu-
trality advocates are trying to “fix” has not been adequately demonstrated.

On the other hand, there have been some recent missteps as well. It was trou-
bling to read that the FTC, in the course of its efforts to block the merger between
Whole Foods and Wild Oats food stores, disclosed—albeit inadvertently—competi-
tively sensitive information about the transaction. The FTC subsequently lost its
challenge in court, but, according to the written testimony of Chairwoman Majoras,
continues to pursue administrative remedies against the parties.

And, the European Union’s recent action in the Microsoft case raises questions
about whether—and how—comity and a common understanding of antitrust laws
can be promoted between the United States and the rest of the world.

I look forward to hearing the testimony of Chairwoman Majoras and Assistant At-
torney General Barnett on these and other matters.

I yield back the balance of my time.

Ms. LOFGREN. And all Members may put their opening state-
ments in the record. Mr. Conyers may wish to deliver his opening
statement when he arrives from his meeting.

I will just note that I think the antitrust portfolio is one of the
most important of the DOJ. Those of us who are fortunate to live
in a country that has a vigorous capitalist economy also know that
competition is protected through vigorous antitrust review.

And I will note that I do have concerns over the level of review
of mergers that have occurred in DOJ and other enforcement ac-
tivities. And I will certainly get into that when it is time for ques-
tions.

At this point, I would like to introduce our witnesses and ask
them to make their opening statements.

First we have Deborah Platt Majoras, who is our first witness.
She is the Chairman of the Federal Trade Commission (FTC). Ms.
Majoras has spent much of her career working on antitrust issues.

From April of 2001, through 2003, she served first as the Deputy
Assistant Attorney General and then as the Principle Deputy for
the Department of Justice’s Antitrust Division. Prior to her time at
the Justice Department, she was a partner in the antitrust section
of the Jones Day Law Firm.

Welcome to you, Ms. Majoras.

Next we have Thomas O. Barnett. Mr. Barnett is the Assistant
Attorney General for the Department of Justice’s Antitrust Divi-
sion. He was confirmed as Assistant Attorney General in 2006, but
had been serving as the Acting Assistant Attorney General for the
division since July of 2005.

Prior to his tenure as Acting Assistant Attorney General, Mr.
Barnett had, since 2004, served as the Antitrust Division’s Deputy
Assistant Attorney General for civil enforcement. Before joining the
Justice Department, Mr. Barnett was a partner at Covington and
Burling, where he was vice-chair of the firm’s antitrust and con-
sumer protection practice group.

Welcome, Mr. Barnett.

And if you would note the machine on the table, we have 5 min-
utes to hear your oral testimony. We do ask when the yellow light
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goes on that you have about a minute left and that you sum up.
And your full written statements will be made part of the record.

So first, let me call on you, Ms. Majoras, to give us your state-
ment.

TESTIMONY OF THE HONORABLE DEBORAH PLATT MAJORAS,
CHAIRMAN, FEDERAL TRADE COMMISSION (FTC)

Ms. MAJORAS. Madam Chairwoman, Ranking Member Keller,
Members of the Task Force, thank you for the opportunity to dis-
cuss the FTC’s efforts to protect consumers by ensuring competi-
tion, which is a critical underpinning of our market economy, re-
mains robust. To this end, at the FTC we focused our enforcement
effort on the areas that are most likely to impact consumers, name-
ly, health care, energy, real estate, technology and retail sectors.

During the past 3 fiscal years, the FTC’s competition work has
produced 51 merger enforcement actions or withdrawals of merg-
ers, which derived from 84 second requests, that is, expanded in-
vestigations, and 22 nonmerger actions. During the same time pe-
riod, we have completed 12 statutorily mandated rule makings and
reports, eight public conferences and workshops, plus a set of hear-
ings on issues arising under section 2 of the Sherman Act, and nine
reports on competition issues significant to consumers.

Through the first 11 months of this fiscal year, 2007, pre-merger
filings have increased 23 percent in the same period in the last fis-
cal year. And the number of investigations that we have under-
taken reflects this continual uptick. Since January of this year, we
have litigated three preliminary injunction actions in Federal
court.

On the health care front last month, the Commission ruled that
Evanston Northwestern Health Care Corporation’s consummated
acquisition of Highland Park Hospital was anticompetitive, that it
resulted in higher prices, and a substantial lessening of competi-
tion for acute care in-patient hospital services in parts of Chicago’s
northern suburbs.

The Commission also has challenged several recent health care
transactions and achieved substantial relief for consumers in the
areas of generic drugs, over-the-counter medications, injectable an-
algesics, and other medical devices and diagnostic services.

The Commission continues to work to detect and investigate anti-
competitive agreements between drug companies that delay generic
entry. Indeed, our Federal court challenge to an alleged anti-com-
petitive agreement involving Ovcon, a branded oral contraceptive
product, has led to the introduction of lower priced generics.

So far in 2007, the Commission has challenged three mergers in
the energy industry. Western Refinery’s acquisition of Giant Indus-
tries, unsuccessful in district court. Equitable Resources’ proposed
acquisition of The Peoples Natural Gas Company, which is still in
litigation, and the proposed $22 billion deal whereby energy firm,
Kinder Morgan would be taken private by its management and a
group of investment firms, including the Carlysle Group and
Riverstone Holdings. We also charged the American Petroleum
Company with illegally conspiring with competitors to restrict the
importation and sale of motor oil lubricants in Puerto Rico.
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The FTC has actively investigated restrictive practices in the res-
idential real estate industry recognizing that the purchase of a
home is the most significant investment that most consumers will
ever make. In the past year alone, the agency has brought eight
enforcement actions against associations of realtors or brokers who
adopted restrictive rules that allegedly withheld the valuable on-
line benefits of their multiple listing services that they control from
consumers who chose to enter into nontraditional type contracts
with real estate brokers.

In the critical technology arena, in February of 2007, the Com-
mission issued a final opinion and order finding that technology de-
veloper, Rambus, Inc., had unlawfully monopolized the markets for
four computer memory technologies that had incorporated into in-
dustry standards for D-ram chips. And we required Rambus to li-
cense its SD-ram and DDRSC-ram technologies according to max-
imum allowable royalty rates. This was the Commission’s first liti-
gated case in the standards setting area and we believe the first
time in 22 years that the Commission has heard a monopolization
case in administrative litigation.

The Commission also guards against anti-competitive conduct in
the retail sector. And I would be happy to elaborate on that later.

In addition, complementing our law enforcement work in the
past year, we have issued reports on competition issues in real es-
tate, gasoline, broadband and intellectual property, and provided
competition analysis to policy makers regarding such areas as at-
torney advertising and pharmacy benefit managers. We aided the
NHS modernization commission in its examination of the U.S. anti-
trust laws. And to ensure that our knowledge remains fresh, we
are actively engaged in market research with recent hearings ex-
amining the boundaries of permissible and impermissible conduct
under section 2 of the Sherman Act, a workshop to examine
broadband connectivity competition policy, and a 3-day conference
on energy markets in the 21st century.

Madam Chairman, Members of the Task Force, the FTC is com-
mitted to working to preserving competition and to protecting con-
sumers. And we look forward to speaking with you further about
this. And we appreciate your support. Thank you.

[The prepared statement of Ms. Majoras follows:]
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PREPARED STATEMENT OF THE HONORABLE DEBORAH PLATT MAJORAS

I. Introduction

Chairman Conyers, Ranking Member Keller, and Members of the Task Force, I am
Deborah Platl Majoras, Chairman ol the Federal Trade Commission (*FTC” or “Commission”).!
The Commission has greal respect [or the Congressional oversight process, and I am pleased Lo
appear belore you to present the lestimony of the FT'C providing an overview of the
Commission’s recent antitrust enforcement activities.

Competition is the critical underpinning of the free and open markets that are the
foundation of a vibrant cconomy. The goal of the Commission’s competition mission is to
removc the obstacles that impede competition and prevent its bencfits from flowing to
consumers.

The Commission has been active in protecting consumers from anticompetitive mergers
and anticompetitive conduct. Through 11 months of fiscal year 2007, the agencies have received
1967 premerger filings, an increase of 23 percent from the same time period of fiscal year 2006.
Rellecting an increase in invesligative activily, the number ol requests [or additional inlormation
issued by the Commission increased over the same period. The Commission’s merger
enforcement actions also have increased this year. Thus far in [iscal year 2007, there have been
21 mergers in which the Commission brought merger enforcement actions lo preserve
competition or the parties abandoned proposed mergers after Commission staff expressed
concerns about anticompetitive harm. This number includes three litigated preliminary

injunction actions in federal district court secking to block proposcd mergers involving

! This written statement represents the views of the Federal Trade Commission.

My oral prescntation and responscs to questions are my own and do not necessarily reflect the
views of the Commission or any other Commissioner.

1



petroleum refiners, natural gas companies, and premium natural and organic supermarkets. Also
this year, the Commission has brought 12 nonmerger enforcement actions. The Commission
continues lo [ocus its enforcement elforls on sectors ol the economy that have the greatest impact
on consumers, such as health care, energy, retail, technology, and real estate,

1L Health Care

The health care industry plays a crucial role in the U.S. economy in terms of the impact
that it has on consumer spending and welfare. Health care expenditures in the United States
represent almost $2 trillion and have been increasing steadily for the last 30 years. The
Commission dcdicates substantial resources to protecting health carc consumers. The agency
investigated, and challenged where appropriate, agreements among pharmaccutical companics
and physicians that deprive consumers of lower prices and higher quality. The Commission also
has challenged several mergers and achieved substantial relief for consumers in the areas of
generic drugs, over-the-counter medications, injectable analgesics, and other medical devices and
diagnostic services.

A. Pharmaceuticals

The Commission was particularly active in enlorcing the antitrust laws in the
pharmaceutical industry. [n Oclober 2006, the FTC challenged Barr Pharmaceuticals’ proposed
acquisition of Pliva.” In settling the Commission’s charges, Barr is requited to divest its generic
antidepressant, trazodone, and its gencrie blood pressure medication, triamterenc/HCTZ. Barr is

also required to divest cither Pliva’s or Barr’s gencric drug for usc in trcating ruptured blood

N

: In the Matter of Barr Pharms., Inc., FTC Docket No. C-4171 (finalized Nov. 22,
2006) (decision and order), available at
htp://www.lic.gov/os/caselist/0610217/06102 1 7barrdo_[(inal.pd(.

2



vessels in the brain. Finally, Barr is required to divest Pliva’s branded organ preservation
solution.

Also in October 2006, the FTC protected competition [or thirteen generic drug products
by challenging Walson Pharmaceuticals, Inc.’s acquisilion of Andrx Corporation. In sellling the
charges, the Commission issued an order requiring that Watson: (1) end its marketing
agreements with Interpham Holdings, Inc.; (2) assign and divest the Andrx rights necessary to
develop, make, and market generic extended release tablets that correct the effects of type 2
diabetes; and (3) divest Andrx’s rights and asscts related to the developing and marketing of 11
oral contraceptives.’

In December 2006, the Commission challenged Johnson & Johnson’s proposcd $16.6
billion dollar acquisition of Pfizer’s consumer health division to preserve compctition for certain
over-the-counter medications. The Commission order settling the charges requires that Pfizer
sell its Zantac, Cortizone, and Unisom divisions as well as Johnson & Johnson’s Balmex
division. Atissue in this matler was compelilion (or non-prescription H-2 blockers,
hydrocortisone anti-ilch products, nighttime sleep aids, and diaper rash treatments.’

In January 2007, the Commission challenged Hospira Inc.’s proposed $2 billion
acquisition of rival drug manufacturer Mayne Pharma Lid. The Commission’s order requires the

companies to sell assets used to manufacture and supply five generic injectable pharmaceuticals

3 In the Matter of Watson Pharms., Inc., and Andrx Corp., FTC Docket No. C-4172
(finalized Dec. 12, 2006) (decision and order), available at

http://www.ftc.gov/os/caselist/0610139/061212do_public_ver0610139.pdf.

4 In the Matter of Johnson & Johnson and Pfizer Inc., FTC Docket No. C-4180
(finalized Jan. 16, 2007) (decision and order), available at
hutp://www.(lc.gov/os/caselist/0610220/0610220c4180decisionorder_publicversion.pdl.

3



and thereby preserves competition in the markets at issue.’

In April 2007, the Commission challenged the Actavis Group ht.'s proposed acquisition
ol Abrika Pharmaceuticals, Inc., alleging that the (ransaction would creale a monopoly in the
U.S. market [or generic isradipine capsules, a drug lypically prescribed Lo palients to lower their
blood pressure and Lo treat hyperlension, ischemia, and depression. Under a consent order that
allowed the deal to proceed, the companies divested all rights and assets needed (o make and
market generic isradipine capsules to Cobalt Laboratories, Inc., an independent competitor.®

1. Agreements that Delay Generic Entry

The Commission continucs to be vigilant in the dctection and investigation of agrecments
between drug companics that delay gencrice entry, including investigating some patent scttlement
agrecnents between phamaccutical companics that arc required to be filed with the Commission
under the Medicare Prescnption Drug, Improvement, and Modernization Act of 2003. In these
“exclusion payment settlements” (or, to some, “reverse payment settlements”), a brand-name
drug (irm pays a polential generic competilor lo abandon ils patent challenge and delay entering
the market. Such seltlements restrict compelition at the expense ol consumers, whose access Lo
lower-priced generic drugs is delayed, somelimes [or mauy years. These anticompetilive patent
settlement present one of the greatest threals American consumers [ace loday.

Recent court decisions, however, have made it more difficult to bring antitrust cases to

’ In the Matter of Hospira, Inc. and Mayne Pharma Ltd., FTC Dockel No, C-4182
(finalized Mar. 21, 2007) (decision and order), available at
hup://'www.(ic.gov/os/caselist/0710002/070323do0710002.pd(.

6 In the Matter of Actavis Group, FTC Docket No. C-4190 (finalized May 18, 2007)
(decision and order), available at hilp:///www [ic.gov/os/caselist/0710063/index.shimu.

4
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stop exclusion payment settlements, and the impact of those court rulings is becoming evident in
the marketplace. These developments threaten substantial harm to consumers and others who
pay lor prescription drugs. For thal reason, the Commission supports a legislalive solulion to
prohibil these anticompetilive seltlements, while allowing exceplions [or those agreements that
do not harm competition.”

In the meantime, the Commission continues to investigate, and challenge, where
appropriate, anticompetitive agreements that limit consumer access to lower-priced generic
drugs. The Commission’s challenge to an alleged anticompetitive agreement involving Oveon, a
branded oral contraceptive product, has led to the introduction of lower priced gencric products.
In November 2005, in the casc of F.7.C. v. Warner Chilcott loldings Company III, Ltd., the
Commission filed a complaint in federal district court secking to put an cnd to an agrcement
between drug manufacturers Warner Chilcott and Barr Laboratories that, by allegedly violating
the antitrust laws, denied consumers the choice of a lower-priced generic version of Warner
Chilcolt’s Oveon 35.* Under threat of a preliminary injunction sought by the FTC, in September
2006 Warner Chilcotl waived the exclusionary provision in ils agreement with Barr that

prevenied Barr [rom entering with ils generic version of Ovcon. The next day, Barr announced

5

See Anticompetitive Patent Settlements in the Pharmaceutical Industry - The
Benefits of a Legislative Solution: Ilearing Before the Senate Committee on the Judiciary (2007)
{Prepared Stalement of the FTC, Presented by Jon Leibowilz, Commissioner), available at
http://www.ftc.gov/speeches/Icibowitz/0701 1 7anticompctitivepatentscttlements_scnate.pdf.

¢ FTCv. Warner-Chilcort Holdings Co. III, No 1:05-cv-02179-CKK (D.D.C. filed
Nov. 7, 2005) (complaint filed), available at
hup://www.llc.gov/os/caselist/0410034/051107comp0410034%20pd[.

5
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its intention to start selling a generic version of the product.” Under an agreement settling the
case, entered in October 2006, Wamer Chilcott must: (1) refrain from entering into agreements
with generic pharmaceutical companies in which the generic agrees not lo compete with Warner
Chilcott and there is either a supply agreement between the parties or Warner Chilcoll provides
the generic with anything ol value and the agreement adversely eflecls competition; (2) nolily the
FTC whenever it enters into supply or other agreements with generic pharmaceutical companies;
and (3) for three months, take interim steps to preserve the market for the tablet form of Oveon in
order to provide Barr the opportunity to compete with its generic version.'® Though Warner
Chilcott settled, the FTC’s casc against Barr is ongoing. Today, consumers arc enjoying the full
bencfits of competition and arc able to choosc between Barr’s genceric product, an authorized
gencric product, and the original branded product.!’ The Commission is proud of this result and
is actively seeking other cases where it can directly benefit consumers of generic drugs.
B. Medical Devices and Diagnostic Systems
This past year, the Commission aclively enlorced the anlitrust laws against transactions

that it believes would have reduced competition [or several types of medical devices and

? FTC News Release, Consumers Win as FTC Action Results in Generic Oveon

Launch (Oct. 23, 2006), available at http://www.ftc.gov/opa/2006/10/chilcott.htm.

10 FTCv. Warner-Chilcott Holdings Co, I, No 1:05-cv-02179-CKK (D.D.C. [iled
Oct. 23, 2006) (stipulated final permancent injunction and final order), available at
hitp:/www. fic.gov/os/caselist/041 0034/ finalorder.pdl.

1 FTC News Release, Consumers Win as FTC Action Results in Generic Oveon

Launch (Oct. 23, 2006), available at http://www. ftc. gov/opa/2006/1 0/chileott.him. Though
Warner Chilcott settled in October 2006, the FTC's case against Barr is ongoing. FTC v. Warner
Chilcott Holdings Co. III, No. 1:05-¢v-02179-CKK (D.D.C. filed Oct. 23, 2006) (stipulated
permancnt injunction and final order), available at

hitp://www.lic. gov/os/caselist/0410034/inalorder.pdl.

6
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diagnostic systems. In July 2006, the Commission challenged the $27 billion acquisition of
Guidant Corporation by Boston Scientific Corporation to preserve competition in markets for
lile-saving medical devices. These two companies are the largest market share holders in several
coronary medical device markets in the United Stales, together accounting [or 90 percent of the
U.S. percutaneous transluminal coronary angioplasty balloon catheter market and 85 percent of
the U.S. coronary guidewire market. The Commission order resolving the charges required the
divestiture of Guidant’s vascular business to an FTC-approved buyer,'”

In August 2006, thc Commission challenged Hologic, Inc.’s proposcd acquisition of
Fischer Imaging to prcscrve compctition in the markct for breast cancer diagnostics, specifically
for prone stercotactic breast biopsy systems. The Commission consent order required the
divestiturc of the key biopsy system asscts to Sicmens, a company well-positioned to become a
competitor in this market."

In December 2006, the Commission challenged the proposed $12.8 billion merger
between Thermo Electron and Fisher Scientific. The Commission’s order requires that Thermo
Electron divest Fisher’s Genevac division, thereby maintaining competition in the market lor

centriflugal vacuum evaporators, a tool used in the health care industry."

12 In the Matter of Boston Scientific Corp. and Guidant Corp., FTC Docket No. C-
4164 (July 21, 2006) (decision and order), availuble at
http://www.ttc. gov/os/caselist/0610046/060725d00610046.pdt.

1 1n the Matter of Hologic, Inc., FTC Docket No. C-4165 (Aug. 9, 2006)(decision
and ordcr), available at
hup:/fwww.lle.gov/os/caselist/0510263/0510263 decisionandorderpubrecver.pdf

* In the Matter of Thermo Electron Corp., FTC Docket No. C-4170 (Nov. 30, 2006)
(decision and order), available at hitp://www.[ic.gov/os/caselist/0610187/061205d00610187.pdl.
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C. Hospitals and Clinies

The Commission has worked vigorously to preserve competition in local hospital
markets. Last month, the Commission ruled thal Evansion Northweslern Healthcare
Corporation’s acquisition ol Highland Park Hospital was anticompetitive,”* upholding an
Oclober 2005 Initial Decision by an FTC Administrative Law Judge thal the consummaled
acquisition of its important competitor, Highland Park Hospilal, resulted in substantially higher
prices and a substantial lessening of competition for acute care inpatient hospital services in parts
of Chicago’s northern suburbs.'® Several other hospital mergers have been announced within the
past scveral months, and the FTC has active investigations pending.

In September 2007, the Commission protccted competition for kidney dialysis paticnts by
challenging an agrcement between American Renal Associates, Inc. and Fresenius Mcdical Carc
Holdings, Inc. to close Fresenius clinics close to competing ARA clinics and for ARA to acquire
other Fresenius clinics. The Commission alleged that this agreement would have eliminated
direct competilion between ARA and Fresenius and resulted in ARA operaling the only dialysis
clinies in certain local markets in Rhode Island and Massachusetts. The parties lerminated their

agreement alter Commission stall objecled. A proposed Commission order, subject o public

s In the Matter of Evanston Northwestern Iealthcare Corp., FTC Docket No. 9315
(Aug. 6, 2007) (Opinion of the Commission), available at

http://www.fte.gov/os/adjpro/d9315/0708060pinion.pdf.

1e In the Matter of Evanston Northwestern Healthcare Corp., FTC Docket No. 9315
(Oct. 20, 2005} (initial decision), available at
hutp://www .lic.gov/os/adjpro/d9315/05102 lidiextversion.pdl.
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comment through October 9, 2007, prevents the parties from entering into similar agreements in
the future.”
D. Physicians and Dentists

The Commission continues o investigate and challenge unlaw![ul price [ixing and other
restraints by health care providers that may lead to higher costs [or consumers.

In August 2006, the Commission challenged agreements among 30 compeling members
of the Puerto Rico Association of Endodontists that the Commission believes led to higher costs
for consumers. The Commission alleged that the members had agreed to sct the prices they
would charge dental insurance plans and had refused to deal with plans that would not accept the
collectively determined prices. The Comrmnission scttled the matter by approving a final order
that prohibited the members from cngaging in such conduct.'®

Also in August 2006, in the matter of New Century Health Quality Alliance, the
Commission approved a final consent order settling charges against two independent practice
associalions and eighteen member physician practices in the Kansas Cily area. The
Commission’s Complaint challenged the independent practice associations’ and physician
practices’ alleged relusal to deal with health care plans, except on collectively agreed-upon

terms, including price."”

v In the matter of American Renal Associates, Inc., FTC File No. 051-0234
(complaint), available at http://www.tte. gov/os/caselist/0510234/index.shtm.

18 In the Matter of Puerto Rico Ass'n of Endodontists, Corp., FTC Dockel No. C-
4166 (finalized Aug. 24, 2006) (dccision and order), available at
hitp://'www.(ic.gov/os/caselist/0510170/0510170c4166praedecisionorder.pd(.

¢ In the Matter of New Century {lealth Quality Alliance, Inc., FTC Docket No. C-
4169 (Sept. 29, 2006) (decision and order), avuilable at
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In February 2007, the FTC challenged agreements among organizations representing
more than 2,900 independent physicians in the Chicago area. The charges involved Advocate
Health Partners (a “super-PHO” with numerous physician-hospilal organizalions as members),
which, along with len related parlies, collectively set prices that otherwise independent
physicians would charge Lo health plans, withoul any sort ol efficiency-enhancing integration
among the member practices that would justify their conduct. Specifically, the Commission
alleged that AHP negotiated contract rates with health plans on behalf of its members, terminated
member contracts with a health plan that rejected a proposed collective rate, and threatened that
it would not contract with a health plan for hospital services unless that plan stopped contracting
with individual physicians and agreed instcad to a group contract. The Commission scttled the
charges and approved a consent order that prohibits AHP and the other named partics from
engaging in such anticompetitive conduct in the future.

Some time after the allegedly unlawful conduct in this case began, AHP and the other
respondents developed and implemented a clinical inlegration plan, seeking Lo integralte the
member praclices in such a way as lo juslily collective rate-setting. The Commission has made
no determination on the legalily of the plan, and although the order does nol prohibit the parties
from proceeding with it, it does contain mechanisms allowing the Commission to monitor the
ongoing development, implementation, and results of the plan. The Commission fully intends to
continue this monitoring, and retains the ability to challenge conduet related to the plan ifit

determines at any time that such a challenge is warranted and in the public interest.

http://www.fte.gov/os/casclist/0510137/0510137nchqaprimedccisionorder. pdf.
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In June 2007, the Commission announced a settlement of its 2003 administrative
complaint charging that the South Carolina State Board of Dentistry, composed primarily of
praclicing dentists, unlaw [(ully restrained competition by adopting a rule thal required a dentist Lo
examine every child belore a denlal hygienist could provide prevenlive care. The South Carolina
Stale Board of Dentislry’s restriction resulted in [ar [ewer children, particularly underprivileged
children, receiving care. The Commission’s action prolected access Lo preventive dental services
for children in school programs by requiring the Board to publicly announce its support for the
current state policy — that hygicnists can provide such carc in public health scttings without a
dentist’s examination — and to notify the Commission before adopting rules or taking other
actions rclated to preventive dental services provided by dental hygicnists in public health
scttings.?

In July 2007, the Commission charged a Puerto Rico optometrists’ group and two of its
leaders with price fixing. The Commission’s complaint alleged that a group representing all
optometrists in Puerlo Rico refused, and threatened to reluse, lo deal with payors, unless the
payors raised the fees paid to the optomelrists. The consent order bars the group’s doclors [rom
Jjoinlly negotiating prices or lerms of service, while allowing them Lo participale in legal joint

arrangements.”!

20 In the Matter of South Carolina State Board of Dentistry, FTC Docket No. D-
9311 (June 20, 2007) (decision and order), available at
http:/wwew . fte. govios/adipro/d9311/070620dccision. pdf.

2 In the Matter of Colegio de Optometras, FTC Docket No. C-4199 (finalized Sept.
6, 2007) (decision and order), availablc at
hitp://www.lic.gov/os/caselist/0510044/07091 I decision.pd[.
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HI.  Energy

Few issues are more important to American consumers and businesses than the decisions
being made about current and fulure energy production and use. The Commission plays a key
role in mainlaining competilion and prolecling consumers in energy markels. In doing so, the
Commission has assembled vasl competilion policy and enlorcement experlise in malters
alTecting the production and distribution of gasoline and natural gas liquids used in heating and
other industrial applications. The agency invokes all the powers at its disposal — including
investigation of possible antitrust violations, prosccution of cases, industry studics and analyscs,
and advocacy before other government agencies — to protect consumers from anticompetitive
conduct in the cnergy scetor. So far in 2007, the Commission has challenged three mergers in
the cnergy industry.

In January 2007, the Commission challenged the terms of a proposed $22 billion deal
whereby energy firm Kinder Morgan would be taken private by its management and a group of
investment [irms, including The Carlyle Group and Riverslone Holdings,” The Commission
alleged in its complaint thal Carlyle and Riverstone held signilicanl positions in Magellan
Midslream, a major compelitor ol Kinder Morgan in the lerminaling of gasoline and other light
petroleum products in the southeastern Uniled States, and thal the proposed transaction would
threaten competition in those markets. In settling the Commission's charges, Carlyle and
Riverstone agreed to turn their investment in Magellan passive and to restrict the flow of

sensitive information between Kinder Morgan and Magellan.

22

FTC News Release, FTC Challenges Acquisition of Interests in Kinder Morgan,
Inc. by The Carlyle Group and Riverstone Holdings (Jan. 25, 2007), available at
hup://www.(ic.gov/opa/2007/01 /kindermorgan.shim.
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This past spring, the Commission challenged Equitable Resources’ proposed acquisition
of The Peoples Natural Gas Company, a subsidiary of Dominion Resources.> Equitable and
Dominion Peoples are each other’s sole compelitors in the distribution o[ natural gas lo
nonresidential customers in certain areas of Allegheny County, Pennsylvania, which includes
Pittsburgh. In March, the Commission [iled an administrative complaint against the acquisilion,
and in April, the stall sought an injunction in federal district court. Both actions alleged that the
proposed transaction would result in a monopoly for many customers who now benefit from
competition between the two firms. The district court denicd the Commission’s request for an
injunction, asscrting that because the Pennsylvania Utility Commission has the power to approve
the merger, the Commission is banned from taking action under the statc action doctrinc. The
Third Circuit has issucd an injunction pending appceal, and the appeal will be argued on October
3,2007.

In the most recent petroleum merger challenge, the Commission challenged Western
Relining’s acquisition ol Giant Indusltries to preserve competilion in the bulk supply of light
petroleum products o northern New Mexico, an area ol the country where the Commission
alleged that the lwo companies are direct and significant compelitors.® The Commission’s
complaint for a preliminary injunction filed in federal court and its subsequently issued

administrative complaint alleged that, if it were not acquired by Western, Giant would soon

23

FTCv. Equitable Resources, Inc., Dominion Resources, Inc., et al., No, 07-cv-
490 (W.D. Pa. filed April 13, 2007) (complaint filed), available at
hitp://www. fic.gov/os/adipro/d9322/0704 | 3empltforpi-tro.pdf

b FTC News Release, FTC Files Complaint in Federal District Court Seeking to
Block Western Refining’s Acquisition of Rival Energy Company Giant Industries, Inc. (April 12,
2007), available at hup://www.llc.gov/opa/2007/04/weslerngiant (ro.shim,
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increase the supply of gasoline to northern New Mexico, and that the transaction as proposed
would prevent this. The U.S. district judge in New Mexico denied the Commission’s request for
a preliminary injunction, and the Commission has withdrawn its administralive complainl in
order Lo consider whether Lo conlinue the litigation.

In November 2006, Chevron and USA Petroleum abandoned a transaction in which
Chevron would have acquired most of the retail gasoline stations owned by USA Petroleum, the
largest remaining chain of service stations in California not controlled by a refiner. USA
Pctrolcum’s president acknowledged that the partics abandoned the transaction becausc of
resistance from the FTC.»

Consistent with past practice, the Commission continucs to monitor retail gasoline and
dicsel prices in 360 citics and wholcsale prices in 20 major markcts across the country to identify
possible anticompetitive activities and determine whether a law enforcement investigation is
warranted. 1f Commission staft members detect unusual price movements in an area, they
research the possible causes and consult, when appropriale, with state allorneys general, stale
energy agencies, and the [ederal Energy Inlormation Administration. If evidence ol
anticompetitive conduct is found, the Commission will open an investigation and pursue all
appropriate law enforcement aclion.

The Commission also actively monitors energy markets, and markets for related

consumer products, for anticompetitive conduct. In Junc 2007, the Commission charged the

= See Elizabeth Douglass, Chevron Ends Bid to Buy Stations, L.A. TIMES, Nov. 18,
2006, available at
http://www.latimes.com/busincss/la-fi-chevron18nov18.1.7256145.story?coll=la-hcadlines-busin
ess&ctrack=1&csel=lrue.
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American Petroleum Company, Inc. with illegally conspiring with its competitors to restrict the
importation and sale of motor oil lubricants in Puerto Rico, in an attempt to force the legislature
lo repeal a law that charged importers and others within the distribution chain an environmental
deposit ol 50 cenls [or each quart of lubricants purchased.” Specilically, the Commission
alleged that American Pelroleum agreed with ils compelitors Lo boycoll the imporl and sale ol
lubricants into Puerlo Rico beginning on the day the law ook elfect and Lo continue the boycoll
until the law was repealed. This per se illegal conduct hurt the consumers of Puerto Rico. The
Commission’s consent order bars American Petroleum from cngaging in such conduct in the
future.

On April 25, 2006, President Bush dirceted the Department of Justice (“*DOJ”) to join the
FTC and the Department of Encrgy (“DOE”) to inquirc into “illcgal manipulation or cheating
related to the current gasoline prices.”® Accordingly, staff of the FTC and the DOJ Antitrust
Division, with assistance from the DOE’s Energy Information Administration, conducted an
economic analysis and invesligalion ol the likely factors thal led Lo higher national average
gasoline prices during the spring and summer of 2006. This study identilied six major [aclors
that contributed Lo price increases during the spring and summer of 2006: (1) the market eflecls
of the summer driving season; (2) an increase in the price of crude oil; (3) an increase in the price

of ethanol; (4) capacity issues related to the transition to ethanol from methyl tertiary-butyl ether,

o In the Matter of American Petroleum Company, Inc., FTC File No. 061-0229
(Junc 14, 2007) (dccision and order), available at
hup:/fwww fle. govios/caselist/0610229/06 10229decisionorder.pd (.

7 President George W. Bush, Remarks to the Renewable Fucls Summit 2006 (Apr,
25, 2006), available at hitp://www.whitehouse.gov/news/releases/2006/04/20060425 himl,
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a gasoline additive; (5) refinery outages; and (6) increased demand. A report detailing the
findings was sent to the President in August 2007.%*

In May 2006, the Commission released ils report on gasoline price manipulation and
post-Katrina gasoline price increases,” This report contained the (indings ol a Congressionally-
mandated FTC invesligation into whether gasoline prices nalionwide were “artificially
manipulated by reducing relinery capacity or by any other form ol market manipulation or price
gouging practices.” The report also contains the agency’s findings concerning gasoline pricing
by refiners, large wholesalers, and retailers in the aftermath of Hurricane Katrina. In its
investigation, the FTC cxamined evidence relating to a broad range of possible forms of
manipulation. It found no instances of illcgal markct manipulation lcading to higher prices
during the relevant time periods, but found fiftcen cxamples of pricing at the refining, wholesalc,
or retail level that fit the relevant legislation’s definition of cvidenee of “pricc gouging.” Other
[actors such as regional or local markel trends, however, appeared 1o explain (hese firms’ prices
in nearly all cases. The report reiterated the Commission’s position that federal gasoline price

gouging legislation, in addition to being difficult to cnforee, could cause more problems for

b “Federal Trade Commission Report on Spring Summer 2006 Nationwide

Guasoline Price Increases” (August 30, 2006), available at
hitp:/fwww.lic. gov/reports/gasprices(6/P040101Gas06increase pdl, Commissioner Leibowilz
disscnted from the Roport. See hittpy//www. fic.gov/speeches/Icibowitz/P0104G 1 ras06dissent.pdf.

» Federal Trade Commission, Investigation of Gasoline Price Manipulation and

Post-Katrina Gasoline Price Increases (Spring 2006), available at

http://www.fte. gov/reports/0605 1 8PublicGasolinePricesInvestigationReportFinal.pdf; But see
Concurring Statcment of Commissioner Jon Leibowitz, available at
hup://www.lle.gov/speeches/leibowils/06051 81 eibowitzStalementReGasolinelnvestigation. pdl.
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consumers than it solves, and that consumers are likely to be better off if competitive market
forces are allowed to determine the price for gasoline that drivers pay at the pump.

In December 2006, the FTC issued a report thal examined the current state o[ ethanol
production in the United States and measured market concentration using capacily and
production data.” The study, which is the second in a series of annual reports, concludes that
U.S. ethanol production currently is not highly concentrated, and that markel concentration has
decreased over the past year by between 21 and 35 percent. The study also examined the
possible cffect on concentration of agreements between cthanol producers and third-party
marketers. These findings on the level of concentration in cthanol production do not justify a
presumption that a single firm, or a small group of firms, could wield sufficient market power to
sct or coordinatc price or output levels. As the report notes, staff cannot rulc out the possibility

that futurc mergers within the industry may raisc competitive concerns.”

The FTC is currently
working on a 2007 study of the ethanol market.

IV.  Real Estate

Purchasing or sclling a home is onc of the most significant financial transactions most
consumers will cver make, and anticompetitive industry practices can raisc the prices of real

cstate services. In the past year, the agency has brought cight enforcement actions against

associations of competing recaltors or brokers. The associations, which control multiple listing

o FTC News Release, FTC Issues 2006 Report to Congress on Ethanol Market
Concentration (Dce. 5, 2006), available at http://www.ftc. gov/opa/2006/12/fy10678 .htm.

31

Federal Trade Commission, 2006 Report on Ethanol Market Concentration (Dec.
1, 2006), available af hitp://www.ftc.gov/reports/cthanol/Ethanol _Report 2006.pdf.
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services, adopted rules that allegedly discouraged consumers from entering into non-traditional
listing contracts with real estate brokers. These actions ensure that consumers who choose to
use discount real estate brokers will not be handicapped by rules intended to disadvantage the
discount brokers.

In July 2006, the Commission charged that the Austin Board of Realtors violated the
antitrust laws by preventing consumers with real estate listing agreements [or potentially lower-
cost unbundled brokerage services from marketing their listings on important public web sites.*
In September 2006, the Commission issucd a final consent order settling charges against the
Austin Board of Realtors. The order prohibits the Austin Board of Realtors from adopting or
cnforcing any rulc that treats onc type of real cstatc listing agreement morce advantagcously than
any other listing typc and from interfering with the ability of its members to cnter into any kind
of lawful listing agreement with home sellers.*

In October 2006, the Commission, in its first antitrust law enforcement sweep, charged
the operators of several multiple listing services in parts of Colorado, New Hampshire, New
Jersey, Virginia, Wisconsin, and Michigan with anticompetilive conduct. In this sweep, the

Commission [iled administrative complaints against two groups: RealComp 11 Lid., and

32 FTC News Release, FTC Charges Austin Board of Realtors With Illegally
Restraining Competition (July 13, 2006}, available at
hitp://www.lic.gov/opa/2006/07/austinboard.him.

“ In the Matter of Austin Bd. of Realtors, FTC Docket No. C-4167 (Aug. 29, 2006)
(decision and order), available at
http://www.fte.gov/os/caselist/0510219/0510219¢4 167 AustinBoardofR caltors DecisionandOrder.

pdl
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MiRealSource, Inc.*® Five other matters were resolved by consent order. The administrative
complaints against RealComp and MiRealSource charged that these two real estate groups
illegally restrained compelition by limiting consumers’ abilily lo obtain low-cosl real estale
brokerage services. The (irst complaint alleged that MiRealSource adopted a set of rules Lo
exclude low-cost listings [rom its multiple listing service, as well as other rules thal restricted
competition in real estale brokerage services. The second complaint alleged that Realcomp 1
engaged in anticompetitive conduct by prohibiting information on Exclusive Agency Listings and
other forms of nontraditional listings from being transmitted from the multiple listing service it
maintains to public real estatc web sites. The complaints allcged that the conduct was collusive
and cxclusionary, because in agreeing to keep non-traditional listings off the multiple listing
scrvice and/or public web sites, the brokers cnacting the rules were, in cffect, agrecing among
themselves to limit the manner in which they compete with one another, and withholding
valuable benefits of the nltiple listing service from real estate brokers who did not go along.*
In March 2007, the Commission entered a consent order in the matter ol MiRealSource, in which
MiRealSource agreed Lo provide ils services (o all member brokers. The RealComp II maller is

currently in adminisiralive litigation, and closing arguments were held earlier this month.

H FTC News Release, FTC Charges Real Estate Groups with Anticompetitive

Conduct in Limiting Consumers’ Choice in Real Estate Services (Oct. 12, 2006), available at
http://www.ftc. gov/opa/2006/10/realcstatesweep.htm.

3 In the Matter of MIREALSOURCE, Inc., FTC Docket No. 9321 (Oct. 10, 2006)

(complaint), available at hilp://www flc.gov/os/adjpro/d9321/06101 2admincomplaint.pdCl; /n the
Matter of REALCOMP 11 LTD., FTC Docket No. 9320 (Oct. 10, 2006} (complaint), available at
hup://www.(le.gov/os/adjpro/d9320/061012admincomplaint.pdl.

3 In the Matter of MIREALSOURCE, Inc., FTC Docket No. 9321 (Feb. 5, 2007)
(decision and order), available at hilp://www.[ic.gov/os/adjpro/d9321.
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The five other consent orders in this real estate sweep were: (1) Williamsburg Area
Association of Realtors, Inc.; (2) Monmouth County Association of Realtors; (3) Northern New
England Real Estate Nelwork, Inc.; (4) Realtors Association ol Northeast Wisconsin, Inc.; and
(5) Information and Real Estale Services, LLC.” The complaints in this sweep charged the
associalions with violaling the FTC Acl by adopling anticompelilive rules or policies thal, when
implemented, prevented properties with non-traditional listing contracts [rom being displayed on
a wide range of public web sites. Each respondent, prior to the Commission’s acceptance of the
consent orders for public comment, rescinded or modified its rules to discontinuc the challenged
practices. The orders require that these services remain open to all types of listing agreements.”

V. Technology and Defense

Technology is another area in which the Commission has acled Lo prolect consumers by

saleguarding compelition. In February 2007, the Commission issued an opinion and (inal order

37

FTC News Relecase, FTC Charges Real Estate Groups with Anticompetitive
Conduct in Limiting Consumers’ Choice in Real Estate Services (Ocl. 12, 2006), available at
http://www.ftc. gov/opa/2006/10/rcalestatesweep.htm; FTC News Release, FTC Approves Final
Consent Orders in Real Estate Competition Matters (Dec. 1, 2006), available at
http://www.fte. gov/opa/2006/12/fyi0677 htm.

# In the Matter of Information and Real Estate Servs., LLC, FTC Docket No. C-
4179 (Nov. 22, 2006) (decision and order), available at
hup://www.lic.gov/os/caselist/0610087/0610087d0061201.pdL; In the Matter of Northern New
England Real Estate Network, Inc., FTC Docket No. C-4175 (Nov. 22, 2006) (dccision and
order), available at hilp://www.[ic.gov/os/caselist/0510065/0510065d0061128.pd[; /n the Matter
of Williamsburg Area Ass 'n of Realtors, Inc., FTC Docket No. C-4177 (Nov. 22, 2006) (decision
and order), available at hitp://www.[ic.gov/os/caselist/0610268/0610268do061128.pd(; /n the
Matter of Realtors Ass’ of Northeast Wisconsin, Inc., FTC Docket No. C-4178 (Nov. 22, 2006)
(decision and order), available at
http://www.fte. gov/os/caselist/0610267/0610267do06 1 130.pdf; 7n the Matter of Monmouth
County Ass’n of Realtors, FTC Docket No. C-4176 (Nov. 22, 2006} (dccision and order),
available at hitp://www.[lc.gov/os/caselist/0510217/0510217do061128.pdf.
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on remedies in the legal proceeding against computer technology developer Rambus, Inc.*
Previously, in July 2006, the Commission determined that Rambus unlawfully monopolized the
markets lor [our compuler memory lechnologies thal have been incorporaled into industry
slandards [or dynamic random access memory (DRAM) chips. DRAM chips are widely used in
personal computers, servers, printers, and cameras.”’ In addition lo barring Rambus [rom making
misrepresentations or omissions Lo standard-selling organizations again in the [uture, the
February 2007 order, among other things, requires Rambus to license its SDRAM and DDR
SDRAM technology; with respect to uses of patented technologics after the effective date of the
order, bars Rambus from collecting more than the specified maximum allowable royalty rates;
and rcquircs Rambus to cmploy a Commission-approved compliance officer to cnsurc that
Rambus’s patcnts and patent applications arc discloscd to industry standard-sctting bodics in
which it participates.’ Rambus has appealed the Commission’s rulings to the U.S. Court of

Appeals for the District of Columbia Circuit.

3 FTC News Relcasc, FTC Issues Final Opinion and Order in Rambus Matter (Fcb.
5, 2007), available at

http://www.ftc.gov/opa/2007/02/070502rambus.htm.

0 In the Matter of Rambus, Inc., Docket No. 9302 (July 31, 2006) (opinion of the
Commission), available at
hutp://www.(le.gov/os/adjpro/d9302/060802commissionopinion.pdl,

a In the Matter of Rambus Inc., Dockel No. 9302 (Feb. 5, 2007) (opinion of the
Commission on remedy) (Harbor, P, and Rosch, T, concurring in part, dissenting in part),
available at hitp://www.ftc. gov/0s/adjpro/d9302/0702035opinion.pdf; /n the Matter of Rambus
Inc., Docket No. 9302
(Feb. 2, 2007) (final order), available at
hup://www.(lc.gov/os/adjpro/d9302/070205 (inalorder.pd(.
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In October 2006, the Commission entered into a consent order with the Boeing Company
and Lockheed Martin Corporation regarding their proposed joint venture, United Launch
Alliance, L.L.C. The Commission complaint alleged that, by combining the only (wo suppliers
ol'U.S. government medium Lo heavy launch services, the joint venture as originally struclured
would have reduced compelilion in the markets for medium to heavy launch services and space
vehicles. During each slage of the investigation and in fashioning the reliel'in this case, the FTC
worked closely with the Department of Defense. The Commission’s consent order requires the
partics to take the following actions: (1) United Launch Alliance must cooperate on cquivalent
terms with all providers of government space vehicles; (2) Boeing and Lockheed’s space vehicle
businesses must provide cqual consideration and support to all launch scrvices providers when
secking any U.S. government delivery in orbit contract; and (3) Bocing, Lockhced, and United
Launch Alliance must safeguard competitively sensitive information obtained from other space
vehicle and launch services providers.*

In December 2006, the Commission challenged General Dynamics’ proposed $275
million acquisition of SNC Technologies, Inc. and SNC Technologies, Corp., and entered inlo a
consenl order. General Dynamics and SNC were lwo of only three compelitors providing the
U.S. military with melt-pour load, assemble, and pack (LAP) services used during the

manufacture of ammunition for mortars and artillery. The Commission’s consent order

- In the Matter of Lockheed Martin Corp. and The Boeing Co., FTC File No. 051
0165 (Oct. 3, 2006} (decision and order), available at
http://www.ftc.gov/os/caselist/0510165/0510165decisionorderpublicv.pdf; /n the Matter of
Lockheed Martin Corp. and The Boeing Co., FTC File No. 051 0165 (Oct. 3, 2006) (agreement
containing conscnt ordcr), available at
hitp://'www .lic.gov/os/caselist/0510165/0510165agreement.pdl.
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alleviated the alleged anticompetitive impact of the proposed acquisition by requiring General
Dynamics to divest its interest in American Ordnance to an independent competitor.*

VI.  Retail and Other Industries

The Commission also guards against anticompetitive conduct in the retail sector. In June
2007, the Commission soughl a preliminary injunction in federal district court blocking Whole
Foods’ acquisition of its chiel rival, Wild Oats Markets, Inc.* The Commission charged that the
proposed transaction would violate federal antitrust laws by eliminating the substantial
compctition between these two uniquely close competitors in numerous geographic markets
across the country in the operation of premium natural and organic supermarkets. On August 16,
2007, a judge for the U.S. District Court of the District of Columbia denied the FTC’s motion for
preliminary injunction, and on August 23, the Court of Appeals denied the FTC’s ecmergency

motion for an injunction pending appeal.” The matter remains in administrative litigation.

+ In the Matter of General Dynamics Corp., FTC Dockel No. C-4181 (Feb. 7, 2007)
(decision and order), available at
http://www.ftc.gov/os/caselist/0610150/0610150decisionorder.pdf; /n the Matter of General
Dynamics Corp., FTC Docket No. C-4181 (Dec. 28, 2006) (agreement containing consent
orders), available at hitp://www ftc.gov/os/caselist/0610150/0610150agreement. pdf.

44 FTC v. Whole Foods Markets and Wild Oats Markets, No. 1:07-cv-01021 (D.D.C.
filed June 5, 2007), (complaint filed), available at

http://www.fte. gov/os/casclist/0710114/070605complaint.pdf.

+ FTCv. Whole Foods Markets and Wild Oats Markets, No. 07-1021 (D.D.C. Aug.
16, 2007y, FTC v. Whole Foods Markets and Wild Oats Markets, No. 07-5276 (D.C. Cir. Aug.
23,2007).
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In June 2007, the Commission challenged Rite Aid Corporation’s proposed $3.5 billion
acquisition of the Brooks and Eckerd pharmacies from Canada’s Jean Coutu Group (PJC), Inc.*
To remedy Lhe alleged anticompetilive impacl ol the proposed (ransaction, the Commission
ordered Rite Aid and Jean Coutu Lo sell 23 pharmacies lo Commission-approved buyers Lo
preserve the compelition that would otherwise be lost in the merger.

In March 2007, the Commission seltled charges that the Missouri State Board of
Embalmers and Funeral Directors illegally restrained competition by defining the practice of
funcral dirccting to include sclling funcral merchandise to consumers on an at-nced basis.”” The
Board’s rcgulation pcrmitted only licensed funcral dircetors to scll caskcets to consumers on an at-
need basis, thereby restricting competition from other retailers. The Board ended the restriction
last year and agreed that it will not prohibit or discourage the salc of caskets, services, or other
funeral merchandise by unlicensed persons, thereby settling the Commission’s challenge.

The Commission also challenged the proposed combination of the nation’s two largest
[uneral home and cemetery chains, Service Corporation Internalional and Alderwoods Group Inc.
In its complaint, the Commission alleged thal the proposed merger of the two companies would
lessen competiliou for [uneral or cemelery services in 47 local markets, leaving consumers with
fewer choices and the prospect ol higher prices or reduced levels of service. Under the consent

agreement, SCI must sell funeral homes in 29 markets and cemeteries in 12 markets across the

4 In the Matter of Rite Aid Corporation and The Jean Coutu Group, FTC Docket
No. C-4191 (June 4, 2007) (complaint liled), available at
http://www.fte. gov/os/caselist/0610257/070604complaint.pdf.

& In the Matter of Missouri Board of Embalmers and Funeral Directors, FTC File
No. 061 0026 (Mar. 9, 2007} (proposcd dcceision and order), available at
hitp://www.lic.gov/os/caselist/0610026/06 10026decisonorder.pdl.
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United States. In six other markets, SCI must sell certain funeral homes that it plans to acquire
or end its licensing agreements with affiliated third-party funeral homes."

In September 2006, the Commission protecled conipetilion in the industrial gases market
by approving a (inal consent order in the matter of Linde AG and the BOC Group PLC. The
consenl order required Linde lo divest its air separation unils and all other assels in eight
localities across the United States. In addition, the order required Linde to divest its bulk refined
helium assets to Taiyo Nippon Sanso Corporation. The consent order maintains competition in
the markets for liquid oxygen, liquid helium, and bulk refined helium in several U.S. markets.*

VIL. Merger Review Process Improvements

The FTC works to facilitatc cooperation and voluntary compliance with the law by
promoting transparcney in cnforccment standards, policics, and decision-making processcs. Last
year, the FTC implemented reforms to the merger review process and electronic filing of Hart-
Scott-Rodino pre-merger notification forms, both of which are aimed at streamlining the merger
review process. To increase the transparency ol the merger review decision-making process, the
FTC and the DOJ Antitrust Division jointly released a commentary on the agencies’ Horizontal
Merger Guidelines.

The Commission continues o implement signilicant merger process reforms, [irst

announced in February 2006, aimed at reducing the costs borne by both the FTC and merging

a8 1n the Matter of Service Corp. Int’l and Alderwoods Group Inc., FTC Docket No.
C-4174 (Dec. 29, 2006) (decision and order), available at
http://www.ftc.gov/os/casclist/0610156/070105d00610156.pdf.

4” In the Matter of Linde AG and The BOC Group PLC, FTC Docket No. C-4163
(Aug. 29, 2006) (decision and order), available at
htp://www.lic.gov/os/caselist/0610114/06101 14¢4163LindeBOCDOPubRecV.pdf.
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parties.”® These reforms include, most importantly: reducing the number of custodians from
which parties must supply information to a maximum of 35 per party in most cases, provided the
parties agree lo cerlain conditions; reducing the time period for which parties are required to
search [or documents (rom three to two years in general; providing parties with the right o meet
with the Bureaus of Compelition and Economics management regarding dala requests, il
necessary; allowing the parties Lo preserve substantially fewer backup Lapes; and allowing parties
to submit privilege logs that contain much less detailed information.”

In March 2006, the FTC and DOJ jointly rcloased a “Commentary on the Horizontal
Merger Guidelines” (“Commentary”) that continues the agencics’ ongoing cfforts to increasc the
transparcncy of their decision-making processes — in this casc, with regard to fedceral antitrust
review of “horizontal” mergers between competing firms. The analytical framework and
standards used to scrutinize the likely competitive effects of such mergers are embodied in the
Horizontal Merger Guidelines, which the agencies jointly issued in 1992, and revised, in part, in
1997. The Commentary explains how the FTC and DOJ have applied particular Guidelines
principles in the conlext of actual merger investigations over the last thirteen years.” The

Commenlary brings greater transparency to the Agencies’ merger analysis and greater certainty lo

» FTC News Reloasc, F/TC Chairman Announces Merger Review Process Reforms

(Feb. 16, 2006), available at http.//www.ftc.gov/opa/2006/02/merger_process.htm.

o Reforms to the Merger Review Process: Announcement by Deborah Platt

Majoras, Chairman, Federal Trade Commission (Fcb. 16, 2006), available at
hup://www.(lc.gov/0s/2006/02/mergerreviewprocess.pdl.

5 Commentary on the [orizontal Merger Guidelines (2000), available at

http://www.(lic.gov/0s/2006/03/CommentaryontheHorizontalMergerGuidelinesMarch2006.pd!.
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businesses and merger practitioners, and enhances the quality of communications between the
government and merging parties during the merger review process.

The Commission encourages merging parties 1o utilize an electronic [iling system,
implemented by the FTC and DOJ in June 2006, that allows parties lo submil via the Internel the
premerger nolilicalion [ilings required by the Harl-Scoll-Rodino (“HSR™) Act.”® This new
system eliminates the time and expense entailed in duplicating and delivering documents.
Previously, parties were required to submit to both the FTC and the DOJ paper copies of their
forms and documentary attachicents. Under the new systern, filers have three options: (1)
complete and submit the form and all attachments in hard copy; (2) complete the clectronic
version of the form and submit the form and all attachments clectronically; or (3) complete the
clectronic version of the form and submit it clectronically while submitting all documentary
attachments in paper copy.

In January 2007, the FTC published a report showing the trend in merger enforcement
invesligations [or the fiscal years 1996-2005. The reporl promoles lransparency in the
Commission’s merger enforcement by providing information on the markel structures and other

leatures of the invesligations that resulted in Commission enforcement actions.™

3 FTC News Relcasc, Federal Trade Commission and Department of Justice Allow
Electronic Submission of Premerger Notification Filings (June 20, 2006), available at

http://www.ftc.gov/opa/2006/06/premerger.htm.
4 Federal Trade Commission, Horizontal Merger Investigation Data, Fiscal Years
1996-2005 (Jan. 25, 2